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LAW UPDATE

WHEN ANY INDIVIDUAL IS BUYING 
from or supplying to Europe, the law 
governing where they could be sued 
is based on the Brussels Convention. 

This is a set of rules signed by the Member States of the 
European Union in 1968, which regulates jurisdiction 
disputes of both a civil and commercial nature. Later 
replaced in 1988 by the Lugano Convention (amended 
and enforced in 2010), this extended the application of 
its rules to the European Free Trade Association 
(EFTA). The basic rule is, when a defending party is 
sued, it will be in the state where he or she is domiciled 
(Article 2), although the 
Convention does give the 
claiming party a choice so that 
disputes can be heard in a court 
based in the country where the 
contracted performance was to 
be performed (Article 5.1). This 
becomes an issue where a contract requires acts of 
performance to be made in several different countries 
and failure happened in more than one country.

The fi rst hurdle that must be overcome is to establish 
whether it is a contract for the sale of goods or 
provision of services. Car Trim GmbH v KeySafety 
System Srl (Case C-381/08) involved a contract for the 
supply of components for use in the manufacture of 
airbag systems. The contract was terminated and an 
action of damages was brought in Germany (the place 
where the components were manufactured). The 
European Court of Justice (ECJ) was asked to decide 
whether it was a contract for the sale of goods or the 
provision of services. The seller not only had to 
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Solicitors manufacture, but also to deliver the components 
according to the buyer’s specifi cations. The ECJ 
clarifi ed the general approach is contracts for the 
supply of “goods to be produced” are contracts for 
sale of goods except for a number of situations, 
(a) the buyer supplying a substantial part of the 
materials for their manufacture; and (b) where the 
seller is only responsible for correct implementation of 
the buyer’s specifi cations. The second hurdle is 
determining the place of delivery. In Electrosteel 
Europe SA v Edil Centro SpA (Case C-87/10), the goods 
were paid for and delivered on to a carrier in Italy and 

were then transported to 
France. The seller sued the 
buyer in Italy, but the buyer 
objected and claimed that it 
has its headquarters in 
France. Following the Car 
Trim approach, the ECJ 

found that the clause under the agreement that defi ned 
the place of delivery was decisive. The contract was 
based on standard terms that are used widely in 
international transactions. It stipulated that delivery 
was Ex Works, which means the seller was to deliver 
the goods to the carrier at a port in Italy and not their 
fi nal destination in France. ECJ clarifi ed that there is no 
need to consider any additional criterion of the “place 
of fi nal destination” that was considered in previous 
references. However, where it is not clear, the place 
of delivery shall be the place where the goods 
were physically transferred or should have 
been physically transferred to as the 
fi nal destination.

Forum shopping
Consider at the outset which court has the 
right to hear disputes when a contract has 
European supply elements. Jurisdiction is a 
key factor in formulating litigation strategy 

ESTABLISH WHETHER IT 
IS A CONTRACT FOR THE 

SALE OF GOODS OR 
PROVISION OF SERVICES

EUROPEAN SUPPLY CONTRACTS

P16-17 LAW FIRST.2.sr.indd   Sec2:16P16-17 LAW FIRST.2.sr.indd   Sec2:16 29/11/11   17:40:3729/11/11   17:40:37



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /PDFX1a:2001
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (Euroscale Coated v2)
  /PDFXOutputConditionIdentifier (FOGRA1)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /SyntheticBoldness 1.000000
  /Description <<
    /DEU <>
    /FRA <>
    /JPN <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (Use these settings to report on PDF/X-1a compliance and produce PDF documents only if compliant. PDF/X is an ISO standard for graphic content exchange. For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide. The PDF documents can be opened with Acrobat and Reader 4.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


